FIRST REPORT OF THE 
WORKING PARTY ON LEGAL AID 
IN CRIMINAL PROCEEDINGS 



To the Right Honourable R. A. Butler, C.H., M.P., 

Her Majesty's Principal Secretary of State for the Home Department, 
and the Right Honourable the Viscount Kilmuir, G.C.V.O., 

Lord High Chancellor of Great Britain. 

INTRODUCTION 

1. We were constituted a Working Party following the bringing into force on 
14th March, 1960, of sections 21 to 23 of the Legal Aid and Advice Act, 1949, 
and the making of the Regulations^ which came into force on the same date. 

2. We had no formal terms of reference ; our principal task was to review the 
working of the new arrangements, which came into force on 14th March, 1960, 
and matters arising therefrom, and to make suggestions for any adjustments in 
arrangements under sections 22 and 23 of the Act, or for changes in practice. 

3. It was thought that a review during the first twelve months of the new 
scheme would be sufficient to give an adequate picture, but we have found our 
task one of some complexity, and the gathering of necessary material and its 
consideration has taken longer. 

4. In this Report we have concentrated our attention on the Poor Prisoners’ 
Defence (Defence Certificate) Regulations and the Poor Prisoners’ Defence 
(Legal Aid Certificate) Regulations. These cover the major part of the field, 
the former, proceedings in courts of assize and quarter sessions, and the latter, 
proceedings in magistrates’ courts, and we thought that it would be useful to 
set out our conclusions without waiting until we had completed our considera- 
tion of the Appeal Aid Certificate Rules and the Criminal Appeal (Fees and 
Expenses) Regulations. 

5. Sections 21 to 23 of the Legal Aid and Advice Act, 1949, do not affect the 
provisions governing the grant of legal aid, which remains the responsibility 
of the courts, or the assignment of solicitors and counsel in such cases, or, 
except as regards magistrates’ courts, the arrangements by which solicitors and 
counsel receive payment for their services, by order of the court, from local 
funds. 

6. Section 21 lays down a general principle, that the Secretary of State, in 
making regulations as to the amounts payable to solicitors and counsel assigned 
to give legal aid under the Criminal Appeal Act, 1907, the Poor Prisoners’ 
Defence Act, 1930, or the Summary Jurisdiction (Appeals) Act, 1933, or to 
counsel who, on a person’s trial before a court of assize or quarter sessions, 
undertakes his defence at the request of the judge or chairman under subsection 
(3) of section 3 of the Poor Prisoners’ Defence Act, 1930, and any person by 
whom any amount so payable is determined in a particular case, shall have 
regard to the principle of allowing fair remuneration according to the work 
actually and reasonably done. 



0) The Appeal Aid Certificate Rules, 1960 (S.I. No. 258). 

The Criminal Appeal (Fees and Expenses) Regulations, 1960 (S.I. No, 259). 

The Poor Prisoners’ Defence (Defence Certificate) Regulations, 1960 (S.I. No. 260). 
The Poor Prisoners’ Defence (Legal Aid Certificate) Regulations, 1960 (S.I. No. 261). 
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7. Sections 22 and 23, to which we shall refer in more detail later, contain 
as their main provisions, respectively (a) that where a legal aid certificate has 
been granted the costs of the defence, as taxed or assessed by The Law Society, 
shall be paid out of the Legal Aid Fund, and (b) that where a person is granted 
free legal aid under section 10 of the Criminal Appeal Act, 1907, section 1 of 
the Poor Prisoners’ Defence Act, 1930, or section 2 of the Summary Jurisdiction 
(Appeals) Act, 1933, or counsel undertakes a defence at assizes or quartet- 
sessions at the request of the judge, the costs of the defence (which continue to 
be taxed or assessed by the court) shall be repaid to the local authority by the 
Secretary of State. 

8. We met first in May, 1960, and we reached the conclusion that it was 
necessary to make a special approach to the courts to collect information about 
the working of the new arrangements. The Home Office, at our request, accord- 
ingly addressed a circular to all clerks of assizes and clerks of the peace asking 
for detailed returns of particulars of cases and payments ordered under each 
defence certificate during either a fortnight in November, 1960, or the next 
complete sessions following 1st November, 1960. 

9. All courts except one complied with this request, and we are most grateful 
to clerks of assize and clerks of the peace for undertaking a task which must 
necessarily have added to the heavy burden of work which they and their staffs 
have to carry. 

10. Summaries of information obtained from the returns are given in 
Appendices 2, 3, 4 and 5. The analysis of these figures, which covered nearly 
1,800 cases, naturally took some considerable time. In the meantime, theinfor- 
mation which had come to us from various courts and from the legal profession 
suggested that it would be useful, and would be welcomed by the courts, for ad- 
vice and information to be passed on to the courts on a number of questions 
which had been raised. After some discussion by the W orking Party of the points 
to be covered, the Home Office issued a circular on 17th May, 1961 (Home Office 
Circular No. 90/1961) which, in addition to dealing with a number of particular 
points, repeated, with the permission of the Lord Chief Justice, advice which he 
had given. This circular is reproduced in Appendix 1 . 

11. Thus, the statistics which we collected relate to a date before the issue of 
the Home Office circular of 17th May, 1961, and it may well be that some of the 
practices which we refer to later in this Report have been modified or changed as 
a result of that circular. We did not, however, consider that we should be 
justified in repeating at this stage our request to the courts for detailed returns; 
this would have involved a great amount of work for all concerned and in our 
view the circular to which we have referred, and the relevant parts of our Report, 
may be considered as a whole, as a body of suggestions for assisting the satis- 
factory working of the arrangements which came into force on 14th March, 1960. 

12. We deal in more detail in the later part of this Report with the costs of 
legal aid in criminal cases, but it may be stated here that we are informed that 
the returns of expenditure submitted to the Home Office by the councils of 
counties and county boroughs show that the total amount paid out of local funds 
in respect of legal aid for the period 14th March, 1960, to 31st March, 1961, was 
£601,1 35, i.e. 12,1 1 1 cases at an average cost of £49. 12s. 8d. a case. This expendi- 
ture, which is reimbursed by the Exchequer, includes, in addition to defence 
certificates, appeal aid certificates and legally-aided cases in the Court of 
Criminal Appeal; but these account for a proportionately small part of the total. 
Expenditure on legal aid certificates during the same period, which is borne by 
the Legal Aid Fund, amounted to £91,862, i.e. 4,915 cases at an average cost of 
£18. 13s. 9d. a case. 
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13. It is not possible to make any exact comparison with the costs of legal aid 
in criminal cases before March, 1960, since no central record of cost was 
maintained prior to that date. We understand however that in 1959 the local 
authorities made returns to the Home Office of expenditure from local funds, 
covering a period of six months, which showed that the average cost of a defence 
certificate, appeal aid certificate and legally-aided case in the Court of Criminal 
Appeal was about £16. On the basis of this figure, the overall cost of legal aid 
i n isAooA gl / e A r c ° urts . m the financial year 1959/60 would be in the region of 
£150,000. (At that time the maximum brief and basic fees payable under a 
defence certificate or legal aid certificate in an ordinary case were £4. 17s. Od 
to counsel and £7. Is. 9d. to solicitors) (the Poor Prisoners’ Defence (Fees and 
Expenses) Regulations, 1953, S.I. No. 1429 and the Poor Prisoners’ Defence 
(Fees and Expenses) Regulations, 1959, S.I. No. 2240). Similar particulars are 
not available for the purpose of comparison in the case of legal aid certificates. 
It the maximum fees prescribed by the Regulations (see above) were normally 
paid as a matter of course, it is estimated that the cost of legal aid in magistrates’ 
courts for the financial year 1959/60 would have been about £40,000. It is 
probable however that the actual expenditure was lower than this figure. 

14. In the following paragraphs of our Report we deal, in Part I with the Poor 
Prisoners Defence (Defence Certificate) Regulations and the Poor Prisoners’ 
Defence (Legal Aid Certificate) Regulations. In Part II we have thought it 
usetul to set out our views on certain matters which do not arise directly from 
the Regulations. We have not enquired into the basic structure of the arrange- 
ments tor legal aid in criminal cases in England and Wales, but it has been 
impossible to study the working of the new arrangements of March, 1960 
without considering some points which arise not so much from the new Regu- 
lations as from the structure on which they are operating. Our comments in 
Part II of this Report are made upon this basis. 



PART I 

REGULATIONS GOVERNING PAYMENTS TO COUNSEL AND 
SOLICITORS 

15 ; Our main task has been to ascertain how far effect is given to the principle 
of fair remuneration set out in section 21 of the Legal Aid and Advice Act, 1949, 
(a) in the existing Regulations governing payments to counsel and solicitors 
assigned to the defence of poor prisoners and (b) in the practice of taxing officers 
when assessing fees m particular cases. We have been chiefly concerned with the 
assessment at assizes and quarter sessions of fees to counsel and solicitors 
assigned under a defence certificate; these cases, where taxation is the responsi- 
bility of the court, are dealt with in paragraphs 16 to 43 of the Report. We have 
also given some consideration to information furnished by The Law Society on 
the remuneration of solicitors and counsel assigned under a legal aid certificate 
m summary cases and preliminary hearings before examining justices; these 
cases, where taxation is the responsibility of the Area Committees of The Law 
Society, are dealt with in paragraphs 44 to 55 of the Report. 



A. Defence Certificates and Defences under Section 3(3) 
of the Poor Prisoners’ Defence Act, 1930 
(1) The Poor Prisoners’ Defence (Defence Certificate) Regulations, 1960 



Fees are determined by the court within the limits prescribed 
S o illations. The Regulations provide for payment of a basic fee of not less than 

j|- ? and not exceeding £78 15s. Od. to solicitors and a brief fee of not less than 

£8. 13s. Od. and not exceeding £64. 10s. Od. to counsel. In cases where two counsel are 
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assigned to the defence the fees are at large. In assessing fees the court is required to take 
into account all the relevant circumstances, including the nature, importance, complexity 
or difficulty of the work, and the time involved. Where a trial is not concluded on the day 
on which it started, additional fees, not exceeding, in the case of counsel, half of the brief 
fee, and in the case of a solicitor, £15. 15s. Od. (or, in certain circumstances, £21. Os. Od.) 
are payable in respect of each additional day during which the trial lasts. (In the case of 
counsel a ‘day’ may be a period of live hours for this purpose.) Where a solicitor or counsel 
represents two or more persons charged under the same indictment he is entitled to a per- 
centage increase in the fees allowed. Fees are also allowable to counsel for a conference or 
consultation, for advice in writing or for an application to the court for a case to stand out 
of the list. A solicitor is entitled to travelling and out-of-pocket expenses actually and 
reasonably incurred. Where a solicitor assigned under a defence certificate reasonably 
undertakes work in giving notice of appeal or of an application for leave to appeal or 
in applying for a case to be stated, he is entitled to an additional payment for the work, 
including a fee for counsel’s opinion in a case where counsel has been assigned. 

17. The Regulations include an “escape clause” which provides that where it appears 
to the court that for any reason, including the exceptional length, complexity or difficulty 
of the case, the sums allowable under the Regulations would not provide fair remuneration, 
and the court certifies accordingly, the court may allow fees in excess of the prescribed 
maxima. 

IS. A solicitor or counsel may make written representations to the presiding judge as 
regards any sum allowed by the court or as regards a refusal by the court to operate the 
“escape clause”, and the presiding judge may alter the sum allowed or grant a certificate 
enabling the “escape clause” to be operated. 

19. Adequacy of prescribed fees. The evidence submitted to us does not suggest 
that the maximum brief fees for counsel, or the maximum basic fees for solici- 
tors, at present prescribed by the Regulations, are inadequate. The returns made 
by the courts included only a handful of cases where it was found necessary to 
invoke the “escape clause” and in the large majority of cases the fees paid were 
well below the prescribed maxima. We also found no evidence that the minimum 
fees prescribed are too low for the simplest type of case to which they were 
intended to apply (see, however, paragraph 27 where we discuss the payment of 
minimum fees). We do not therefore recommend any alteration in the maximum 
and minimum fees prescribed in Regulations 1(1) and 2(1). 

20. Fee for second indictment. There is some divergence of practice in the 
courts over the payment of fees to counsel and solicitors assigned to the defence 
where a person is tried under two separate indictments, often for widely dilferent 
offences. Some courts pay a separate fee for the second indictment whereas in 
other courts a single fee only is paid. It seems doubtful whether two fees can 
properly be paid in cases where only one defence certificate has been granted. 
On the other hand it is obviously right that counsel and solicitors should be 
fairly remunerated for work on a second indictment. Our view is that a single 
fee should be paid to counsel and solicitors in such cases and that in fixing the 
fee account should be taken of the work done on the second indictment. We 
accordingly recommend that Regulation 4 should be amended to include work 
done on a second indictment among the matters to be taken into account in 
determining the sum to be paid to counsel and solicitors. 

21. Fee for retrial. We have been informed that in the case of a retrial a second 
defence certificate is often granted, but that this is not the invariable practice. 
Where a second certificate is not granted the work done in respect of the retrial 
should be taken into account in fixing the fees of counsel and solicitors. We 
accordingly recommend that Regulation 4 should be amended to include such 
work among the matters to be taken into account in determining the payments 
to be made under a defence certificate. 

22. Refresher fees. Refresher fees payable to counsel assigned under a defence 
certificate are limited by Regulation 2(2) to fifty per cent of the brief fee. Re- 
fresher fees paid to counsel for the prosecution are not limited by regulation but 
in practice do not exceed fifty per cent, except at the Central Criminal Court, 
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the County of London Sessions, Middlesex Quarter Sessions and certain other 
courts, where refreshers in excess of fifty per cent are paid in certain cases. On 
the basis of such payment of refreshers to prosecution counsel, we consider that 
following principles of fair remuneration and the relationship of fees of counsel 
for the prosecution and for the defence (see paragraph 5 of Home Office Circular 
No. 90/1961, at Appendix 1), the sums awarded to counsel assigned under a 
defence certificate at the courts referred to in the previous sentence should differ 
from those paid to counsel for the prosecution only to the extent that this can 
be justified by differences in the work done, and that these courts should conse- 
quently have power to award counsel for the defence refresher fees in excess of 
fifty per cent where necessary to preserve the principle of fair comparison. It 
appears to us that this might best be achieved by the use of the “escape clause" 
in the Regulations (Regulation 5) which enables a court to pay sums in excess 
of those allowed by the Regulations if it appears to the court that for any reason 
these sums would not provide fair remuneration. It is not clear that Regulation 
5 in its present form would allow this to be done, and we recommend that the 
Regulation should be suitably amended. 

23. Conference fees. Regulation 2(3) provides that counsel shall be allowed 
“(a) in respect of any conference or consultation in chambers or else- 
where lasting not more than half an hour, a fee not exceeding £2. 7s. Od. 
or, in the case of two counsel being assigned or requested to act such fees 
as appear to be proper in all the circumstances of the case 

(b) in respect of any conference or consultation in chambers or elsewhere 
lasting more than half an hour, such fee as appears to be proper in all the 
circumstances of the case”. 

The information furnished by the courts shows that where a conference fee is 
allowed the maximum fee of £2. 7s. Od. is usually paid for a conference lasting 
not more than half an hour but that a number of courts pay smaller fees. In 
the case of counsel assigned to give legal aid in civil proceedings in magistrates’ 
courts and courts of quarter sessions a standard fee of £2. 7s. Od. is prescribed 
for a conference lasting not more than half an hour (the Legal Aid (General) 
(Amendment) Regulations, 196 1<‘>, Second Schedule, paragraph 2(4)). We 
recommend that Regulation 2(3) (a) of the Poor Prisoners’ Defence (Defence 
Certificate) Regulations should be amended to provide, similarly, that in criminal 
proceedings where a single counsel is assigned a standard fee of £2. 7s. Od. 
should be paid for a conference lasting not more than half an hour. 

24. Duplication of payments. Regulation 4(3) provides that in determining the 
sums to be paid to a solicitor or counsel, the court shall take into account any 
payment which has already been made to him in the same case under a legal aid 
certificate. Regulation 4(3) of the Poor Prisoners’ Defence (Legal Aid Certificate) 
Regulations, 1960, similarly provides that in taxing and assessing the sums to be 
paid to a solicitor or counsel. The Law Society shall take into account any pay- 
ment which has already been made to him in the same case under a defence 
certificate. It was stated in paragraph 9(d) of Home Office Circular No. 90/1961 
that it had not been held to be a requirement of Regulation 4(3) that taxing 
officers should defer the settlement of payments under a defence certificate 
until payment under a legal aid certificate granted in the same case had been 
determined, and it was suggested that whichever certificate was the first to be 
settled for payment, the appropriate officer settling payment for the second 
should take account of what had already been paid. In practice payment is 
usually made under a defence certificate before any payment is made under a 
legal aid certificate in the same case. 



<» S I. No. 556. 
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25. We have considered whether adequate safeguards exist to ensure that in 
such cases payment is not made for the same work under both a defence certifi- 
cate and a legal aid certificate and if not, whether any changes are necessary in 
the Regulations. We have reached the conclusion that there is no serious danger 
of duplication of payments and that as a general principle it should be satis- 
factory, in cases where a legal aid certificate has been granted in the preliminary 
proceedings, to limit payments under a defence certificate to work done after 
the committal for trial. There appears to be no need to make this mandatory, 
however, and we do not recommend any amendment of the Regulations. 



(2) The Practice of Taxing Officers in Applying the Poor Prisoners’ 
Defence (Defence Certificate) Regulations 

26. We have examined the information furnished by clerks- of assize and 
clerks of the peace detailing the fees paid in individual cases (see paragraph 8) 
with a view to ascertaining how the statutory provisions relating to the remunera- 
tion of counsel and solicitors were being applied in practice, and in particular, 
how far effect was being given to the principle of fair remuneration. 

27. Assessment of fees. The returns showed that practices and standards of 
assessment varied considerably in different courts. Some indication of this 
variation is apparent in the analysis of the returns set out in Appendices 3 and 4 
of this Report. Thus, it will be observed from Appendix 3 that in the case of 
crimes of violence (excluding murder) where the defendant pleaded guilty the 
minimum brief fee prescribed by the Regulations (£8. 13s. Od.) was paid to 
counsel in 61 T per cent of the cases at borough quarter sessions, 36-4 per cent 
of the cases at county quarter sessions and 9-7 per cent of the cases at assizes; 
the minimum basic fee prescribed for solicitors (£8. 8s. Od.) was paid in 33 -3 per 
cent, 20 per cent and 9 -3 per cent respectively of these cases. The reason for such 
a divergence between borough and county quarter sessions is not apparent. 
The minimum fees were intended to be applicable only to the simplest type of case 
in which a defence certificate was granted, but the proportion of cases generally in 
which minimum fees were paid is so high as to suggest that the Regulations were 
not being applied as intended. 

28. The returns also indicated a considerable variation in the higher ranges 
of fees paid by different courts. Appendix 4 shows, for example, that for crimes 
of violence (excluding murder) where the defendant pleaded not guilty, brief 
fees in excess of £24 were paid to counsel in 59 T per cent of the cases at borough 
quarter sessions, 44-2 per cent of the cases at assizes and only 9 -5 per cent of the 
cases at county quarter sessions. The corresponding figures for the basic fees 
paid to solicitors were 30 per cent, 44 per cent and 9-5 per cent respectively. 
The returns also showed fewer cases than might have been expected where fees 
in excess of the maxima prescribed by the Regulations were paid. Appendix 4 
shows that in cases where the defendant pleaded not guilty, no fees in excess of 
the maxima were paid for crimes of violence excluding murder, or for sexual 
offences, and that for crimes of robbery, fraud and larceny such fees were paid 
to counsel only in 2-6 per cent of the cases at borough quarter sessions and to 
solicitors only in 4 '6 per cent of the cases at assizes. 

29. It appeared from the returns that a number of courts were employing 
“rule of thumb” methods in the assessment of fees. Among the unsatisfactory 
features which came to our notice were 

(1) the practice of some courts of automatically assessing the fees of defence 
counsel and solicitor at a lower figure than, or the same figure as, those 
of counsel and solicitor for the prosecution; 
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(2) the practice of some courts of automatically fixing the fees of defence 
solicitors at a lower figure than those of counsel for the defence; 

(3) the practice of a few courts, in the case of “guilty” pleas, of automatically 
assessing fees at the minimum prescribed by the Regulations. 

30. It is understandable that with a system of taxation comprising some one 
hundred and fifty separate taxing authorities there should be some variation 
in the assessment of fees. This is probably inevitable. It should, however, be 
possible to arrive at a greater uniformity of practice in the application of the 
Regulations, than is reflected by our information and even as regards the assess- 
ment of fees, we consider it desirable that standards of assessment should be 
more uniform than is suggested by the figures quoted above. 

31. We take the view from the returns made and from information supplied 
by The Law Society that fair and reasonable remuneration was not being paid 
to defence solicitors in many cases prior to the issue of Home Office Circular 
No. 90/1961 and from information which has been placed before us we are 
satisfied that this position still exists in some courts. Some taxing officers apply 
unofficial scales of costs, and some courts have not completely abandoned the 
view that when conducting defences under a defence certificate the legal pro- 
fession are to be expected to subsidise the costs. Regulation 4 of the Poor 
Prisoners’ Defence (Defence Certificate) Regulations, 1960, sets out the factors 
to be taken into account in assessing defence fees. We are of the opinion that 
taxing officers in assessing defence solicitors’ fees should have particular regard, 
not only to the nature, importance, complexity or difficulty of the work, but to 
the number of hours reasonably spent both in preparing the case and in attend- 
ance at court, and in this connection the general level of remuneration of solici- 
tors must be taken into account. 

32. The same considerations apply to fees paid to defence counsel. In the 
assessment of such fees, however, the yardstick should be the fees paid to 
prosecuting counsel in accordance with the principles set out by the Lord Chief 
Justice in his note to the judges, the relevant extract from which has been 
reproduced in the second Appendix of Home Office Circular No. 90/1961 
(Appendix 1). 

33. We consider it necessary to draw attention here (in paragraphs 34 to 43 
below) to certain provisions in the Regulations which, it would appear, are not 
being implemented in some courts. We recognise that the interpretation of the 
Regulations is a matter for the courts ; in making our comments, however, we 
have had in mind what we understand to have been the intention when the 
Regulations were made, and the practice followed by the majority of courts. 

34. “Escape Clause”. Some courts apparently take the view that the “escape 
clause” is applicable only to Regulations 1(1) and 2(1); in other words, that 
where the court certifies under Regulation 5 that “for any reason, including 
the exceptional length, complexity or difficulty of the case, the sums payable 
by virtue of these Regulations or any of them would not provide fair remunera- 
tion ...” the only fees which can be increased beyond the limits fixed by the 
Regulations are the solicitor’s basic fee and the counsel’s brief fee. It seems clear, 
however, from the wording of Regulation 5 that the “escape clause” may be 
applied to any of the fees payable under the Regulations. 

35. Refresher fees. The returns made by the courts revealed a few cases lasting 
more than one day where no refresher appeared to have been paid, or where 
counsel and solicitor had been remunerated for two or more extra days by the 
payment of a single sum. It may be that an element for refreshers had been in- 
cluded in the basic fees; the Regulations require, however, that the two elements 
should be separately assessed and payment made for each. 
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36. Additional defendants. The returns also showed that in a few cases no 
increases appeared to have been made in the fees payable to counsel and solicitor 
who had represented two or more persons charged in the same indictment, 
contrary to Regulation 3, which requires the payment of increased fees to 
counsel and solicitor in such circumstances. Where such increases were made, in 
general the increases allowed were 40 per cent for the second defendant and 
20 per cent for subsequent defendants (i.e. the maximum increases prescribed by 
the Regulations). 

37. Fees for applications and opinions. Although Regulation 2(3) provides for 
the payment of additional fees to counsel in respect of an application to the 
court for a case to stand out of the list, or for advice in writing where, in the 
opinion of the court, it was reasonably necessary to obtain counsel’s advice, 
we observed from the returns that in few cases were fees paid for applications or 
advice. We have no information to show how frequently these fees are being 
claimed by counsel or the extent to which they are being disallowed by taxing 
officers. We think it should be made clear, however, if necessary by amendment 
of the Regulations, that counsel for the defence is entitled to a fee for an applica- 
tion, not only where the application is by the defence but also where he appears 
at the hearing of an application made by the prosecution. 

38. Conference fees. In accordance with Regulations 2(3) and 4(2) counsel is 
entitled to a fee in respect of “any conference or consultation in chambers or 
elsewhere” where the court is satisfied that the conference or consultation is 
“reasonably necessary”. Provision for the payment of conference fees was first 
made in the 1960 Regulations and it is evident that as yet there is no established 
practice in the courts as to when such fees should be allowed. We have given 
considerable thought to the difficult question of what should be regarded as a 
genuine conference for the purpose of the Regulations. In our view it would be 
wrong to draw a distinction between a conference in chambers and one elsewhere. 
At assizes, for example, there is sometimes no opportunity to hold a conference 
elsewhere than in the precincts of the court and while we recognise that not every 
discussion between counsel and solicitor in the court should rank as a conference, 
we consider that every case should be considered on its merits and that a general 
refusal to recognise any conference in court would be wrong. Our view is that 
where a conference is held, and is necessary, a conference fee should be allowed 
irrespective of where the conference was held. 

39. We have not reached any firm conclusion as to the circumstances in which 
a conference should be regarded as “reasonably necessary”. It appeared from the 
returns however that some taxing officers had allowed no conference fees in 
cases where we would have considered that prima facie a conference was 
essential, e.g. in murder cases. 

40. We have not felt able to make a firm recommendation on the question 
whether, in cases where counsel only is assigned to the defence, under section 
3(3) of the Poor Prisoners’ Defence Act, 1930, a conference fee should be paid 
for an interview in the cells between counsel and the prisoner. It has been 
pointed out that in all such cases a conference with the prisoner in the cells is 
indispensable; it was suggested accordingly that a conference fee should always 
be allowed without question for this purpose. This view is not, however, shared 
by all members of the Working Party. Some of our members considered that a 
genuine conference can only take place between counsel and solicitor, and that 
while account should be taken of an interview between counsel and the prisoner 
for the purpose of assessing the brief fee, a separate conference fee should not 
be paid. The returns showed that some courts allowed a conference fee and some 
did not. 
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41. We recognise that it is desirable for an attempt to be made to define a 
conference, and the circumstances in which it is “reasonably necessary” to hold 
one, and for guidance in these matters to be given to the courts. We suggest 
that the Home Office and the Lord Chancellor’s Department should consider 
this question further, after consultation with the legal profession and the courts. 

42. Work in giving Notice of Appeal, etc. ( Regulation 6). Regulation 6 provides 
that where a solicitor assigned under a defence certificate reasonably undertakes 
work “in giving notice of appeal or of application for leave to appeal or applying 
for a case to be stated and in matters preliminary thereto, being work done 
within the ordinary time for giving the notice or making the application for the 
case to be stated”, he shall be paid additional sums in respect of the work, 
including, where counsel is also assigned, counsel’s fee not exceeding £11 for 
his opinion, if any, in connection with the work. 

43. The returns made by the courts showed no cases where payments had 
been made under Regulation 6. The intention of this Regulation, and of section 
23(4) on which it is based, was to provide a means of paying for work done by 
solicitor or counsel between the time when a case is disposed of by the court of 
trial and that at which the appeal tribunal is seized of the matter. Its significance 
as part of the machinery for providing legal aid on appeal is wider than its 
relevance to the fair remuneration of barristers and solicitors, and we propose 
to deal with it more fully when we report on the working of the statutory pro- 
visions relating to legal aid on appeal. 



B. Legal Aid Certificates 

44. Section 22(1) of the Legal Aid and Advice Act, 1949, provides that where 
a magistrates’ court or examining justices grant a legal aid certificate the costs 
of the defence shall be assessed by The Law Society and paid out of the legal 
aid fund set up under Part I of the Act. (Before this provision was brought 
into operation, on 14th March, 1960, the costs were assessed by the court and 
paid out of local funds.) The fees and expenses payable to solicitors and counsel 
assigned under a legal aid certificate are prescribed by the Secretary of State in 
the Poor Prisoners’ Defence (Legal Aid Certificate) Regulations, 1960. The 
functions of The Law Society in assessing and paying fees within the limits 
prescribed by the Regulations are undertaken by the appropriate Area Com- 
mittees of the Society in accordance with a Scheme made by The Law Society 
with the approval of the Lord Chancellor and the concurrence of the Treasury, 
for the purposes of Part II of the Legal Aid and Advice Act, 1949 (the Legal Aid 
in Magistrates’ Courts (Criminal Proceedings) Scheme, 1960). 

(1) The Poor Prisoners’ Defence (Legal Aid Certificate) Regulations, 
1960 

45. Summary of Regulations. The Regulations provide for the payment to 
solicitors of a basic fee of not less than £6. 6s. Od. and not exceeding £47. 5s. Od. 
Where counsel has been assigned under a legal aid certificate (under the Poor 
Prisoners’ Defence Act, 1930, this is possible at present only in murder cases 
and then only if the justices think fit) the fees of both solicitor and counsel, are 
at large. Where a case is not concluded on the day on which it started additional 
fees are payable in respect of each additional day during which the trial lasts. 
The Regulations include provisions similar to those in the Poor Prisoners’ 
Defence (Defence Certificate) Regulations (see paragraphs 16 to 18 above) for 
the payment of increased fees where two or more defendants are represented; 
fees to counsel for a conference, advice in writing or an application to the court 
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for a case to stand out of the list; travelling and out-of-pocket expenses to 
solicitors; and an additional payment for work in giving notice of appeal. The 
Regulations also include an “escape clause” in the following terms : — 

“If it appears to The Law Society in taxing or assessing, in accordance 
with subsection (1) of section 22 of the Legal Aid and Advice Act, 1949, 
the sums payable to a solicitor or counsel that for any reason including 
the exceptional length, difficulty or complexity of the case in respect of 
which the legal aid certificate was granted the sums payable by virtue, of 
these Regulations or any of them would not provide fair remuneration 
according to the work actually and reasonably done, including in the case 
of a solicitor work done by counsel instructed by him in the circumstances 
mentioned in paragraph (3) of Regulation 1 of these Regulations, they shall 
certify accordingly and where they so certify any Umitation contained in 
these Regulations or, as the case may be, such Regulation as is mentioned 
in the certificate, on the amount of any fee payable shall not apply, and 
The Law Society shall, after taking into account all the relevant circum- 
stances of the case and having regard to the considerations mentioned in 
Regulation 4 of these Regulations allow such fees in respect of the work 
to which the certificate relates as appear to them to represent fair remunera- 
tion according to the work actually and reasonably done.” 

46. Adequacy of prescribed fees. The evidence which has been submitted to us 
does not suggest that the basic fees prescribed in the Regulations are inadequate. 
A statement of the average fees allowed to solicitors and counsel by the respec- 
tive Area Committees during the year ended 30th September, 1961, is attached 
as Appendix 6, and these fees are analysed in Appendix 7. These figures show 
that in preliminary hearings before examining justices where counsel was not 
assigned, a basic fee in excess of the prescribed maximum of £47. 5s. Od. was 
allowed in only some 3 per cent of the total number of cases, and that the 
corresponding figure in summary cases was only 0-3 per cent. We do not there- 
fore recommend any alteration in the fees prescribed in Regulation 1(1). 

47. Conference fees. As in the case of defence certificates, we recommend 
that Regulation 2(3) (a) should be amended to provide that where a conference 
fee is allowed to counsel, a standard fee of £2. 7s. Od. should be paid for a 
conference lasting not more than half an hour. (See paragraph 23 above.) 

48. Employment of counsel. Section 22(3) of the Legal Aid and Advice Act, 
1949, provides that in cases where counsel is not assigned under a legal aid 
certificate, but the solicitor at his discretion employs counsel to appear at the 
hearing, the solicitor may be allowed payments in respect of the work done by 
counsel, provided that regulations may be made to secure that the total amount 
paid in such cases does not exceed that which would have been paid if counsel 
had not been employed. Effect has been given to this provision in Regulation 
1(3). Under an interim agreement between the Council of The Law Society and 
the General Council of the Bar, the solicitor is responsible in such cases for the 
payment to counsel of a brief fee amounting to one-third of the basic fee allowed 
under Regulation 1 and a refresher fee amounting to two-thirds of the additional 
allowance for an adjourned hearing. This agreement has not prevented a higher 
proportion being paid in individual cases by agreement between the solicitor 
and counsel concerned. 

49. The Bar Council consider that as a result of giving effect in Regulation 
1(3) to the proviso to section 22(3) it is impossible for the solicitor and counsel 
to receive fair remuneration in such cases. Mr. Bolton has expressed the view 
that the wording of section 22(3) shows that it was recognised by Parliament 
that if the proviso to this section was given effect in the Regulations there would 
be a direct conflict with the general principle set out in section 21. He has argued 
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that the time has now come when the principle of fair remuneration should be 
adopted and that the solicitor should receive on behalf of himself and counsel 
briefed by him in the magistrates’ court a fair fee for work actually and reason- 
ably done by both, and has quoted the analogy of the Regulations governing 
legal aid in domestic cases in the magistrates’ courts (Legal Aid (General) 
Regulations, 1962, S.I. No. 148). 

50. The other members of the Working Party do not, however, consider that 
the limitation in Regulation 1(3) on the total amount which can be paid in such 
cases should be removed, or that there is conflict between this limitation and 
section 21 of the Act. As explained in paragraph 6 above, the latter section lays 
down the principle of allowing fair remuneration “according to the work 
actually and reasonably done”. The question at issue is what work is reasonably 
done by counsel instead of by a solicitor. It was made clear at the time the Bill 
was before Parliament that no extra cost was to fall on public funds as a result 
of the provision in section 22(3). If it were to be accepted that the time has now 
come when a different principle should be adopted, and the counsel briefed 
in the magistrates’ court in these circumstances should be paid a full fee out of 
public funds, and no reduction made in the payment to the solicitor, this would 
effect a fundamental change in the existing pattern of legal aid in magistrates’ 
courts. A legal aid certificate, except in a case of murder, entitles the accused 
to the services of a solicitor only; if when a solicitor at his discretion briefs 
counsel the additional fees were to fall on public funds this would be, in effect, 
to make a legal aid certificate cover the services of counsel, and this, not at the 
discretion of the court, but at the discretion of the solicitor. We do not feel that 
we can comment on a proposal which would effect such a change. 

51. We are all agreed, however, that it is desirable that consideration should 
be given to the question whether the Poor Prisoners’ Defence Act, 1930, should 
be amended to allow counsel to be assigned under a legal aid certificate in cases 
other than murder where, owing to the nature of the case, the proper conduct 
of the proceedings requires the services of counsel. 



(2) Taxation and Assessment by the Area Committees 

52. The Legal Aid in Magistrates’ Courts (Criminal Proceedings) Scheme, 
1960, provides for the solicitor assigned under a legal aid certificate to lodge with 
the appropriate Area Committee such papers and information as will enable 
that Committee to tax or assess remuneration. The documents are to include a 
bill of costs, setting out a summary in narrative form of the work done and 
specifying the fees and disbursements claimed; counsel’s brief, and where 
counsel is assigned, his fee note ; vouchers or receipts for out-of-pocket expenses; 
a copy of the legal aid certificate and, where costs for work done in the same 
case under a defence certificate have already been determined, details of the 
work for which payment has been made and the amount allowed. 

53. Where an Area Committee assesses a solicitor’s costs at a figure less than 
that charged in the solicitor’s bill, the solicitor may make representations to the 
Committee and, if still dissatisfied with the decision of the Area Committee, 
he may, with the leave of the Committee, seek a review of their decision by the 
Council of The Law Society. Where an application is made to the Council for 
such a review the solicitor may make such written representations in support of 
his application as he considers necessary, and the Area Committee are required 
to provide for the information of the Council their reasons for reducing the 
solicitor’s bill, or, in appropriate cases, their reasons for refusing to invoke the 
provisions of the “escape clause” and to allow costs in excess of those prescribed 
by the Regulations. 
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54. As we have explained, the courts and their officers have no responsibility 
for the taxation and assessment of costs under a legal aid certificate ; this is the 
function of The Law Society. We understand from The Law Society that in 
general the existing machinery for taxation and assessment is working smoothly. 
It appears from the figures given in Appendix 7 that there may be some variation 
in standards of assessment between the different Area Committees. However, 
the small number of appeals to The Law Society from assessments by the Area 
Committee (particulars of which are given in Appendix 8) suggests that in general 
the amounts allowed are accepted as adequate by those concerned. The average 
amount, excluding disbursements, paid to solicitors in summary trials was 
£15. Is. Od. and the corresponding figure for preliminary hearings (other than 
cases where counsel was assigned) was £23. 3s. Od. (see Appendix 6). No effective 
comparison can be made between the fees paid under a legal aid certificate and 
those paid under a defence certificate, as the figures furnished by The Law 
Society have been compiled on a different basis from those furnished by the 
courts ; moreover, the fees paid to a solicitor assigned under a legal aid certificate 
cover not only the work involved in the preparation of the defence but also 
(except in murder cases) the work of advocacy. 

55. We understand that, in the case of preliminary hearings, because of the 
time factor and the necessity for the solicitor to retain his papers until after the 
trial, it is not normally practicable for Area Committees to assess costs under a 
legal aid certificate until after the completion of the trial. The solicitor is, how- 
ever, required to submit to the Area Committee particulars of the costs received 
under the defence certificate and, as we have stated above, we consider that the 
risk of duplication of payments is slight. 



PART II 

(1) Miscellaneous Questions 

56. Although, as we have already stated, we have been mainly concerned with 
the Regulations governing the remuneration of barristers and solicitors, we feel 
it desirable to mention, in paragraphs 57 to 66 a number of other matters to 
which our attention has been drawn. 

57. Defences under section 3(3) of the Poor Prisoners’ Defence Act , 1930. In 
his remarks on the grant of legal aid, reproduced in Appendix A of Home Office 
Circular No. 90/1961 (see Appendix 1) the Lord Chief Justice stated that the 
power to assign counsel only, under section 3(3) of the Poor Prisoners’ Defence 
Act, 1930, is to be regarded as in the nature of an emergency power, intended 
only for cases where the prisoner has never applied for a defence certificate at 
all or has applied and either has been refused or his application has been made 
too late for it to be dealt with in advance of the trial. The returns furnished by 
the courts showed that counsel only had been assigned in 428 cases, i.e. in 24 
per cent of the cases covered by the returns. In a few courts the percentage was 
between 80 per cent and 100 per cent. We have been informed that it is still the 
practice in some courts to deal with applications for defence certificates by 
neither granting nor refusing a defence certificate but by assigning counsel 
only under section 3(3) as an alternative. The Lord Chief Justice’s statement 
makes it clear that this practice is not in accordance with the terms of the Poor 
Prisoners’ Defence Act, 1930. 

58. “Open” quarter sessions. We understand that at some “open” quarter 
sessions where solicitors have a right to audience, it is the practice, when a 
defence certificate is granted, to authorise the services of a solicitor only. While 
this practice is permissible in the case of an appeal aid certificate, by virtue of 
the proviso to section 2(4) of the Summary Jurisdiction (Appeals) Act, 1933, 
we can find no statutory authority for it in the case of a defence certificate. 
Section 1(1) of the Poor Prisoners’ Defence Act, 1930, provides that “any person 
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committed for trial for an indictable offence shall be entitled to free legal aid in 
the preparation and conduct of his defence at the trial and to have solicitor 
and . counsel assigned to hint for that purpose in the prescribed manner, if a 
certificate (in this Act referred to as a “defence certificate") is granted in respect 
of him . . . A person to whom a defence certificate is granted may be 
satisfied with the services of a solicitor only, where the solicitor has a right of 
audience. He is nevertheless entitled under the certificate to have the services 
of both a solicitor and counsel and should be so informed. 

59. Grant of legal aid by justices. We are informed that there continues to be 
reluctance on the part of some justices to grant legal aid at all for summary or 
committal proceedings, or to grant legal aid where it is likely that a plea of 
guilty will be tendered at the trial, contrary to the guidance given by the Lord 
Chief Justice in the remarks reproduced in Appendix A to Home Office Circular 
No. 90/1961. We observe that subsections (2), (4), (5) and (6) of section 18 of 
the Legal Aid and Advice Act, 1949, the purpose of which is to remove some of 
the restrictive words in section 2 of the Poor Prisoners’ Defence Act, 1930, and 
to remove certain doubts, have not yet come into force. In our view it is desirable 
that these provisions should be brought into operation as soon as possible, thus 
completing the statutory scheme envisaged by the Legal Aid and Advice Act, 
1949. 

60. Expenses of defence witnesses. Section 23(3) of the Legal Aid and Advice 
Act, 1949, provides that where legal aid is granted in respect of proceedings for 
an indictable offence, the costs directed to be paid out of local funds by virtue 
of the Poor Prisoners’ Defence Act, 1930, shall not include allowances to wit- 
nesses; an order for the payment of such allowances may, however, be made 
under the Costs in Criminal Cases Act, 1952. We are informed that some 
courts have expressed the view that a witness called for the defence may be 
allowed his expenses out of local funds only if the accused is acquitted, and a 
number of cases have been brought to notice where a taxing officer has refused 
to allow the expenses of such a witness. This is a most unsatisfactory position. 
In our view it is reasonable that witnesses necessary to the defence should 
receive payment under the Witnesses’ Allowances Regulations, irrespective of 
the outcome of a case. It appears to us that sections 1 and 5 of the Act of 1952 
empower the courts to order such payments whether or not the defendant was 
acquitted: if our view is incorrect, however, we suggest that amending legislation 
is required. 

61. Fees of expert witnesses. Regulation 3 of the Witnesses’ Allowances 
Regulations, 1955, provides that “there may be allowed in respect of an expert 
witness for attending to give expert evidence and for work in connection with 
its preparation an expert witness allowance of such amount as the court may 
consider reasonable having regard to the nature and difficulty of the case and 
the work necessarily involved”. This provision is giving rise to difficulties in 
practice as a solicitor acting under a defence certificate is unable to agree in 
advance a fee which can be paid to an expert witness. Similar difficulties do not 
arise in the case of civil legal aid because it is provided in Regulation 15 of the 
Legal Aid (General) Regulations, 1962, that The Law Society may give general 
authority to solicitors acting for assisted persons in any particular class of case 
to obtain experts’ reports or opinions or tender expert evidence; The Law 
Society state the fee to be paid for such expert assistance, and where prior 
approval has been given the fee cannot be altered on taxation. There is no 
analogous procedure in criminal proceedings whereby the solicitor is able to 
obtain prior authority as to the amount of the fee for which he may contract for 
the services of an expert witness, or as to the amount of any other unusual 
expense which he may necessarily have to incur. Consequently, the situation 
sometimes arises that the fee charged by the expert witness is substantially 
reduced by the taxing officer. This has resulted in disputes between the solicitor 
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and the witness concerned, with the witness talcing the view that the solicitor 
is personally liable for the payment of his fee. As in most cases the fees ol an 
expert witness have to be agreed beforehand, the witness and the solicitor may 
reach agreement by adopting the standard of what would ordinarily be allowed 
by a taxing master in a civil case, but we are informed that taxing officers in 
criminal cases often do not accept this standard. We are informed that as a 
result of these difficulties, there have been cases in which reputable experts have 
been unwilling to make their services available for the defence ol accused persons 
in legally aided cases. 

62. We suggest that some procedure is necessary whereby prior authority 
may be obtained as to the amount at which an expert witness may be engaged, 
or other unusual expense incurred. Any person giving such authority will 
clearly require to have an up-to-date knowledge of the current market rate 
of the fees charged by expert or professional witnesses. 

63. Subpoenas. Certain taxing officers take the view that they cannot 
authorise payment to a solicitor of any expenses incurred in the service of a 
subpoena upon a witness, including conduct money paid to the witness to ensure 
his attendance at court. This causes difficulty. There appears to be no reason 
why such expenses, other than conduct money, should be treated differently 
from other out-of-pocket expenses reasonably incurred by a solicitor in the 
defence of a poor person, and we understand it was intended that the expense of 
serving a subpoena, where reasonable, should be covered by the Regulations. 
The principal difficulty occurs over conduct money. Refusal to reimburse a 
solicitor for any conduct money he has paid to a witness is no doubt based on 
the provision in section 23(3) of the Legal Aid and Advice Act, 1949, that costs 
directed to be paid out of local funds by virtue of the Poor Prisoners’ Defence 
Act, 1930, shall not include allowances to witnesses. Moreover, at the time 
the court taxes the amount due to a solicitor assigned to give legal aid, the 
defence witnesses in the case may have already received from the court the full 
allowance to which they are entitled under the Witnesses’ Allowances Regula- 
tions. It is the normal practice for witnesses’ allowances to be paid immediately 
at the end of the proceedings, and as the appropriate officer will often be 
unaware at that stage that a witness has already received conduct money from 
the defence solicitor no deduction may be made in respect of it when the wit- 
ness’s allowance is paid. We suggest that solicitors should inform the clerk of 
the court, before the proceedings, of any cases where conduct money has been 
paid, in order that an appropriate adjustment may be made to the witness’s 
allowance. We also suggest that a solicitor might be regarded as acting as the 
agent of the court when he pays out conduct money to a witness and that there 
should be no objection to the court reimbursing him, in this capacity, for sums 
paid to witnesses. It should be borne in mind however that whereas payments 
out of local funds under the Poor Prisoners’ Defence Act, 1930, are repaid by 
the Exchequer, amounts paid out of local funds in respect of witnesses’ expenses 
are not so reimbursable, and if the procedure suggested above is followed the 
necessary accounting adjustments would have to be made. 

64. Mileage allowance. We understand from. The Law Society that there is a 
wide variation of view as to the rate of mileage allowance which should be paid 
to a solicitor who necessarily and properly incurs travelling expenses, and that 
whereas in some cases the allowance is confined to the bare cost of using a car, 
in others allowance is also made for the time spent in travelling. 'It seems 
reasonable that a solicitor who is travelling in the course of his professional 
work should be entitled to remuneration for time properly and reasonably 
spent in travelling on a case, and that if the mileage allowance docs not allow 
for such an element account should be taken of it in fixing the solicitor’s basic 
fee. 
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65. Subsistence expenses. We have been asked to consider whether a solicitor 
assigned under a defence certificate should be granted a subsistence allowance 

of his attendance at court. Regulation 1(3) (b) appears to provide 
sufficient authority to enable a taxing officer to allow subsistence expenses 
where he considers them properly chargeable and justifiable. In general, it 
would appear that m cases at city and borough quarter sessions the circum- 
stances would rarely justify the payment of subsistence expenses, and we take 
the view that such expenses should not be allowed to a solicitor or his clerk 
attending the hearing of proceedings in his local court. Where, however a 
journey is involved, and the solicitor or clerk is absent from his office for a 
considerable period, we think that some allowance might properly be made for 
subsistence during the period of absence. 

66. Standardisation of forms 

. , ( a > Of the forms used by courts for the purposes of legal aid, the prin- 

cipal form which has not been standardised is the order for payment on 
local authority treasurers made by courts of assize and quarter sessions 
under section 8(1) of the Costs in Criminal Cases Act, 1952, and section 
2 \ 5 ) , of Summary Jurisdiction (Appeals) Act, 1933. At present the forms 
which cleiks of assize and clerks of the peace use . for this purpose vary 
considerably. In order to avoid confusion over claims for reimbursement 
by local authorities and to facilitate the audit of such claims, it would be 
useful if courts were to adopt a standard form of order. 

(b) In order to assist the Area Committees of The Law Society in the 
taxing and assessment of payments to be made to solicitors and counsel in 
lespect of work done under a legal aid certificate, clerks to justices were 
asked, in Home Office Circular No. 34/1960, to supply to solicitors assigned 
under a legal aid certificate a copy of the certificate and a written statement 
indicating that the solicitor concerned was assigned to the defence under 
the certificate. We are informed that many clerks to justices have omitted 
to furnish this statement, and we accordingly recommend that the state- 
ment should be incorporated in the legal aid certificate, as has already been 
done in the case of civil aid certificates. 



(2) Existing Machinery for Taxation and Assessment 

67. As is made clear in the earlier part of our Report, the machinery for the 
taxation and assessment of the fees to be paid to counsel and solicitors, and 
hence the operation of the Regulations which we have been considering, differs 
according to whether the case is dealt with in the magistrates’ courts or at 
quarter sessions or assizes. 

68. In the magistrates’ courts this duty is in the hands of The Law Society; 
in the superior courts it remains a function of the court and is the responsibility 
of the clerk of assize or the clerk of the peace. This situation was brought about 
by sections 22 and 23 of the Legal Aid and Advice Act, 1949, which made no 
change in the machinery for taxation and assessment in the superior courts, 
but which, in section 22(1) transferred this function in respect of cases in the 
magistrates’ courts to The Law Society. The then Attorney-General in introduc- 
ing the clause in Committee on 31st March, 1949, said: 

“The rather complicated looking Clause provides for costs before the 
courts of summary jurisdiction and the examining magistrates to be taxed 
by The Law Society and paid out of the Legal Aid Fund. If the matter had 
been left to the clerks to the justices, who have no special, experience in 
the matter of taxation of costs, and there had been no regulations control- 
ling the maxima to be paid in these cases, there would have been no kind of 
uniformity of the sort that, as the hon. and learned Member for Daventry 
(Mr. Manningham-Buller) emphasised on the last Clause, is so desirable, 
and all sorts of anomalies would have arisen.” 
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69. It is clear to us that the duty of assessing the work done by the defence, 
particularly by a solicitor, is an arduous one, and lays a considerable burden 
on clerks of assize and clerks of the peace. It is true that it is a duty which they 
have carried out for many years, and that they also assess the amounts to be 
paid from local funds to the prosecution. For some years prior to 1960, however, 
the maximum amounts which could be paid to solicitor and counsel lor the 
defence made any serious assessment unnecessary, since the maximum amount 
which could be paid was so low as to be the norm. 

70. It has been represented to us by The Law Society that difficulties arise 
over the application of the Poor Prisoners’ Defence (Defence Certificate) 
Regulations because (a) the conditions under which clerks of assize and some 
clerks of the peace have to assess and fix the payments are such as to make it 
difficult for them to implement the suggestion in the Home Office Circular of 
17th May, 1961, that the Act envisaged that an individual assessment ol the 
work done by solicitor and counsel should be made in each case, and (b) the 
number of assessing officers (about 150) means that different interpretations ot 
the Regulations are given in different parts of the country. The Law Society have 
made the point that not all clerks of assize or clerks of the peace have the same 
degree of knowledge of present-day costs of conducting a solicitor’s business, 
and hence of what is fair and reasonable remuneration for the solicitor’s carry- 
ing out his functions under the defence certificate. 

71. The representatives of The Law Society have suggested that if the duty of 
taxing and assessing fees of counsel and solicitors at assizes and quarter sessions, 
as well as in the magistrates’ courts, were to become a function of The Law 
Society, the difficulties would be overcome, since the work would be carried out 
by Area Committees on documentary evidence and a common standard would 
be imposed by the supervising authority of The Law Society. Other members 
of the Working Party do not accept this argument, certain of them taking the 
view that taxation at assizes and quarter sessions is better carried out under the 
responsibility of someone who has been in court during the proceedings. We do 
not regard it as within our functions to make any recommendation on this point, 
but the question is one which merits further consideration. On the basis of the 
present system, however, we suggest attention should be given to the following 
points : (a) the staffing of the courts should be examined in the light of the recom- 
mendations in this Report in order to ascertain whether any increase is necessary 
for the proper performance of the duties of taxation and assessment; (b) the 
method by which a solicitor makes known to the taxing authority the work 
which he has done; (c) the system of appeal from an assessment by the clerk of 
assize or clerk of the peace. 

72. On (b) we attach a suggested outline of advice to solicitors (Appendix 9), 
based on that given by The Law Society to solicitors who act under legal aid 
certificates. We think that guidance on these lines should be given to solicitors 
acting under defence certificates and that it should be brought to the notice of 
all clerks of assize and clerks of the peace, with a recommendation that the 
suggested procedure should be adopted. We also attach a precedent for a bill of 
costs (Appendix 10). We realise that it would not be necessary to lodge a bill 
in this form in all cases and that a shorter form of bill on the lines of that set out 
in Appendix 11 would be adequate in the majority of cases. 

73. On (c) we have considered Regulation 7 of the Poor Prisoners’ Defence 
(Defence Certificate) Regulations, which allows solicitor or counsel assigned 
under a defence certificate to make written representations to the presiding 
Judge as regards any sum allowed, or as regards any refusal to grant a certificate 
under Regulation 5 (the “escape clause”) but does not give him a right to make 
oral representations. While this Regulation does furnish counsel or solicitor, 
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who is dissatisfied, with a form of appeal, it does not ensure consistency in the 
interpretation of Regulations because there are many courts and presiding 
Judges, and it is obviously open to different presiding Judges to adopt different 
methods of considering representations made under the Regulation. It is 
unlikely that under this system a consistent body of doctrine on the interpreta- 
tion of the Regulations would emerge. We have been informed that some pre- 
siding Judges regard the consideration of such representations, particularly as 
regards solicitors’ fees, as a difficult, and, in some respects unwelcome, duty. 

74. The problem is a complex one, and before any firm recommendation 
could be made, further study of the machinery which would be necessary and 
the issues involved would have to be undertaken. We flunk, however, that 
consideration should be given to the possibility of providing special machinery 
to deal with appeals against assessments or, of course, against particular inter- 
pretations of the Regulations, on the lines of the arrangements made for appeals 
against the taxation in civil cases under Rule 35 of the Supreme Court Costs 
Rules, 1959. 



(3) General^Observations 

75. In concluding this part of our Report we think that we may justifiably 
make two more general comments. Although, as we have made clear, we have 
not been concerned with questions of the structure and operation of the system 
of legal aid in the criminal courts in England and Wales in the widest sense, we 
are the first official body to have made a detailed examination of the operation 
of some parts of that system since the Rushcliffe Committee reported in the very 
different circumstances of 1944-5. Our first comment is that the statutory basis 
for legal aid in the criminal courts has now become excessively complicated 
and rests upon a number of Acts whose relationship to one another is not 
always clear. In order to discover the relevant statutory authority it is necessary 
to examine provisions dealing with legal aid in the Poor Prisoners’ Defence Act, 
1930, the Criminal Justice Act, 1948, and the Costs in Criminal Cases Act, 1952, 
as well as in the Legal Aid and Advice Act, 1949; and legal aid in appeals is 
dealt with in the Criminal Appeal Act, 1907, the Summary Jurisdiction (Appeals) 
Act, 1933, and the Administration of Justice Act, 1960. We think there is an 
urgent need for these provisions to be consolidated. Our second comment is 
that there may well be a case for something more than consolidation of the 
existing provisions. If new legislation were in contemplation, it would be 
opportune to examine on a rather wider basis, a number of points in the existing 
system, some of which we have discussed above. The system of taxation and 
assessment of fees and payments is one ; the types of case in magistrates’ courts 
in which counsel can be assigned under a legal aid certificate is another. Other 
points which have been mentioned to us are the procedure laid down in the 
Poor Prisoners’ (Counsel and Solicitor) Rules, 1931, for the maintenance by the 
courts of lists of solicitors and barristers willing to act for “poor prisoners” and 
the assignment by the court, subject to any representations from the accused, 
of a solicitor from the list; and the question of the continued existence of the 
“dock brief” side by side with the statutory system of legal aid. We think there 
is a case for such examination. The years since the Rushcliffe Committee’s 
Report in 1945 have seen a number of substantial changes in the process of 
criminal trial; and the Criminal Justice Administration Act, 1962, and the 
implementation of the Report of the Interdepartmental Committee on the 
Business of the Criminal Courts (Cmnd. 1289) will introduce still more. The 
procedure for providing legal aid in cases in which the interests of justice require 
it, and in which the accused cannot be expected to provide it for himself, must 
obviously be looked at from time to time in the light of developments elsewhere 
in the field of criminal procedure and trial. 
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Summary of Conclusions 



76. (1) In our Report we have concentrated our attention on the Poor 
Prisoners’ Defence (Defence Certificate) Regulations and the Poor 
Prisoners’ Defence (Legal Aid Certificate) Regulations. Wc intend to 
deal separately with the Appeal Aid Certificate Rules and the 
Criminal Appeal (Fees and Expenses) Regulations. 

(2) We do not recommend any changes in the maximum and minimum 
brief fees for counsel, and the maximum and minimum basic fees 
for solicitors, prescribed in the Regulations (paragraphs 19 and 46). 



(3) Regulation 4 of the Poor Prisoners’ Defence (Defence Certificate) 
Regulations should be amended to include work done on a second 
indictment or a retrial among the matters to be taken into account in 
determining the sums to be paid to counsel and solicitors (paragraphs 
20 - 21 ). 

(4) Regulation 5 should be amended to enable the “escape clause” to be 
used to award counsel for the defence refresher fees in excess of fifty 
per cent where necessary to preserve the principle of fair comparison 
with the remuneration of prosecution counsel (paragraph 22). 



(5) Regulation 2(3) (a) of the Poor Prisoners’ Defence (Defence 
Certificate) Regulations and Regulation 2(3) (a) of the Poor Prisoners’ 
Defence (Legal Aid Certificate) Regulations should be amended to 
provide that in criminal proceedings where a single counsel is assigned, 
a standard fee of £2. 7s. Od. should be paid for a conference lasting 
not more than half an hour (paragraphs 23 and 47). 



(6) It is desirable to achieve a higher standard of uniformity of practice 
in the application of the Regulations than at present (paragraph 30). 



(7) The basic principle of assessment must be that fair and reasonable 
remuneration is allowed according to the work actually and reasonably 
done. The figures which we collected, which relate to a period before 
the issue of the Home Office Circular in May, 1961, led us to con- 
clude that in many cases fair and reasonable remuneration was not 
being paid ; and we had information that in some courts the position 
had not changed. Proper assessment necessarily involves giving the 
defending solicitor an opportunity to show the work done in an 
individual case, and considering the work done by counsel and 
solicitor on its merits. In assessing defence solicitors’ fees, regard 
should be had to the factors mentioned in Regulation 4 of the Poor 
Prisoners’ Defence (Defence Certificate) Regulations, the time spent 
both in preparing the case and in attendance at court, and the general 
level of remuneration of solicitors (paragraphs 26-32 and Appen- 
dix 1). 

(8) The fees of counsel assigned to the defence should be correlated with 
those of counsel for the prosecution following the principles laid 
down by the Lord Chief Justice and set out in the second Appendix of 
Home Office Circular No. 90/1961 (paragraph 32 and Appendix 1). 
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(9) It should be made clear, if necessary by amendment of the Regulations, 
that counsel for the defence is entitled to an additional fee for an 
application to the court for a case to stand out of the list, not only 
where the application is by the defence but also when he appears 
at the hearing of an application by the prosecution (paragraph 37). 

(10) An attempt should be made to define a conference and the circum- 
stances in which it is “reasonably necessary” to hold one and guidance 
on this question should be given to the courts. Where a conference is 
held, and is necessary, a conference fee should be allowed irrespective 
of where the conference was held (paragraphs 38-41). 

(11) We recommend that consideration should be given to the question 
whether the Poor Prisoners’ Defence Act, 1930, should be amended 
to allow counsel to be assigned under a legal aid certificate in cases 
other than murder where, owing to the nature of the case, the proper 
conduct of the proceedings requires the services of counsel (para- 
graphs 49-51). 



(12) The machinery for the taxation and assessment of costs under a legal 
aid. certificate by The Law Society appears to be working satisfac- 
torily (paragraph 54). 

(13) In some courts it is still the practice to deal with applications for 
defence certificates by assigning counsel only, under section 3(3) of 
the Poor Prisoners’ Defence Act, 1930, although this is not in accord- 
ance with the terms of the Act (paragraph 57). 

(14) It is the practice at some “open” quarter sessions where solicitors 
have a right of audience, to authorise the services of a solicitor 
only, when a defence certificate is granted; the Poor Prisoners’ 
Defence Act, 1930, gives a person in whose favour a certificate has 
been granted the right to counsel as well as a solicitor (paragraph 



(15) Some justices appear unduly reluctant to grant legal aid. The remain- 
ing provisions of section 18 of the Legal Aid and Advice Act should 
be brought into operation as soon as possible (paragraph 59). 

(16) Witnesses necessary to the defence should be entitled to payment 
under the Witnesses’ Allowances Regulations, irrespective of whether 
the accused was acquitted or convicted (paragraph 60). 

(17) A procedure is necessary whereby a solicitor may obtain prior 
authority as to the amount at which an expert witness may be engaged 
for the defence or other unusual expense incurred (paragraphs 61-62). 

(18) A solicitor should inform the clerk to the court, before the proceed- 
ings, of any case where conduct money has been paid to a witness so 
that such a sum can be deducted from the witness’s allowance and 
paid over to the solicitor; he should be reimbursed under the Regula- 
tions for any expenses reasonably incurred in the service of a subpoena 
upon a witness (paragraph 63). 

(.19) A legal aid certificate should incorporate a statement by the clerk 
to justices, indicating that the solicitor concerned was assigned to 
the defence under the certificate (paragraph 66). 
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(20) The Law Society have expressed the view that assessment and taxa- 
tion of fees in the superior courts should be undertaken by them, as 
in the magistrates’ courts. Other members of the Working Party do 
not accept this view. We do not regard it as our function to make any 
recommendation on this point but the question is one which merits 
further consideration. Meanwhile, on the basis of the continuation 
of the present system : 

(a) The staffing of the courts should be examined in the light of our 
recommendations (paragraph 71). 

(b) Guidance should be issued to solicitors as to the procedure for 
stating the work done in a case, and courts should be advised to 
accept this procedure (paragraph 72). 

(c) Consideration should be given to the provision of special mach- 
inery to deal with appeals against assessment, similar to that m 
force in civil cases (paragraphs 73-74). 

(21) The existing statutory provisions dealing with legal aid should be 
consolidated, and a number of points in the existing system should 
be examined on a wider basis (paragraph 75). 

77. We should like to express our grateful thanks to our Secretary, Mr. M. L. 
Priss and to Miss White of the Home Office for their unfailing assistance m our 
deliberations, and in the preparation of material for us to consider. We should 
also like to thank Mr. R. P. Flanders of The Law Society who has taken part in 
our discussions and has helped us in many ways. 

R. R. Pittam, Chairman 
H. Boggis-Rolfe 
Sproulf. Bolton 
C. L. Burgess 
W. O. Carter 
E. J. T. Matthews 
R. Lancaster 
P. M. Vine 

M. L. Priss, Secretary 
27th April, 1962 
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APPENDIX 1 



Any communication on the subject of Home Office, 

this letter should be addressed to : Whitehall, 

The Under Secretary of State, London, S.W.l 

and the following number quoted : 17 th May 1961 

H.O. 90/1961 
C.2 



Sir, 

HOME OFFICE CIRCULAR No. 90/1961 
Legal Aid in Criminal Cases 

1. I am directed by the Secretary of State to refer to Home Office Circulars 
Nos. 33, 34 and 35/1960, and to say that while the Working Party referred to in 
those circulars has not yet completed its task, it has received much information 
about the working of the scheme for legal aid in criminal cases, under the 
Regulations which came into operation on 14th March, 1960, and the Secretary 
of State thinks that it may be of assistance to Clerks of Assize, Clerks of the 
Peace and Clerks to Justices if some of this material is brought to their attention 
at this stage. 

2. The Lord Chief Justice has agreed that, in addition to the information 
which has been received by the Working Party about practice in the courts, 
some remarks about the grant of legal aid which he made to a meeting of magi- 
strates, and part of a note about the assessment of counsel’s fees which he 
addressed to the Judges, may be reproduced in this circular. 

Applications for, and the Grant or Refusal of, Legal Aid 

3. A copy is attached at Appendix A of the remarks of the Lord Chief 
Justice, m addressing a meeting of magistrates, on the subject of applications 
for, and the grant or refusal of, legal aid. 

Taxation and Assessment of Fees 

4. Section 21 of the Legal Aid and Advice Act, 1949, provides that the 
Secretary of State in making Regulations, and any person by whom the amounts 

e ^ re determined in a particular case, shall have regard to the principle 
of allowing fair remuneration according to the work actually and reasonably 
done. There is no provision corresponding to paragraphs 1 and 2 of the Third 
Schedule of the Legal Aid and Advice Act, 1949, which limit the sums payable 
t0 ?° u ? sel an d solicitors in civil legal aid cases in the High Court to the pre- 
scribed proportion of the taxed costs. The operation of section 21 necessarily 
involves the consideration on its merits of the actual work done by counsel or 
solicitor m each case; and, while it is recognised that taxing officers must 
necessarily formulate some general standards to guide them, within the ambit 
ol the Regulations, the information before the Secretary of State indicates that 
the view generally taken by the courts has been that it is not in accordance 
with the spirit of the section for rules of practice to be automatically applied 
without regard to the facts of a particular case — as, for example, a rule that 
the defence of a person pleading guilty is paid at the minimum fee; that the 
detence should in no circumstances be paid more than the prosecution; that a 
solicitor should in no case receive a higher fee than counsel; or that a conference 
fee should never be paid to counsel unless there had been a conference at his 
chambers or in some place other than the precincts of the court. 
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5. With a view to securing reasonable uniformity on the assessment of 
counsel’s fees where application is made to the Judge, and a proper relationship 
between the fees paid to prosecuting counsel and those paid to counsel assigned 
to the defence, the Lord Chief Justice set out, in a note to the Judges, certain 
principles which in his view should be followed, and with which, it is under- 
stood, the other Judges agree. The relevant extract from this note is reproduced 
in Appendix B, for the information of officers of the courts concerned with 
taxing and assessing counsel’s fees. 

6. The Lord Chief Justice has agreed that it should be pointed out that his 
observations regarding the correlation of prosecution and defence costs apply 
only to counsel’s fees. It would not be right to apply the same principle to the 
costs of a prosecuting solicitor and the costs of a solicitor instructed for the 
defence. In many cases the costs of the defence are likely to be greater than those 
allowed to the prosecution, since 

(a) much of the preparatory work for the prosecution is carried out by the 
police, whereas the whole of the preparatory work and investigation 
which has to be done on behalf of the defence falls upon the solicitor 
acting for the defence ; and 

(, b ) the prosecuting solicitor may be a salaried employee of the prosecuting 
authority, and as such his costs may not be assessed upon the same basis 
as those of the defence solicitor. 

7. The basic principle must be that fair and reasonable remuneration accord- 
ing to the work actually and reasonably done should be allowed, and it follows 
that the defending solicitor should be given an opportunity to show the amount 
of work involved in each individual case. Only then will it be possible to assess 
the remuneration which should be paid for that work. Where the work which 
the defence solicitor is required to do exceeds that required of the solicitor for 
the prosecution, as will often be the case, it is right that a higher fee should be 
paid. 

8. The Secretary of State recognises that the scrutiny of the summarised bill 
may involve certain difficulties, but the Act envisages that an individual assess- 
ment of the work done by solicitor and counsel should be made in each case. 
Taxing officers may be interested to know that, before the new scheme came into 
operation, the Clerk of the Peace for the County of London asked all solicitors 
on the Poor Persons Defence List at the County of London Sessions to ensure 
that counsel’s brief, duly endorsed, was handed in at the conclusion of each 
case with a statement by the solicitor acting under the defence certificate or 
appeal aid certificate, giving all particulars necessary to enable the court to 
mark the fees due to solicitor and counsel in respect of that particular case, 
including the solicitor’s disbursements. He also asked that any application m 
respect of fees under Regulation 6 of the Defence Certificate Regulations or 
Rule 7 of the Appeal Aid Certificate Rules should be made not later than the 
time fixed for giving notice of appeal or making application for a case to be 
stated. The Secretary of State understands that these arrangements, which were 
designed to avoid delay in the payment of fees and disbursements, have been 
found to work satisfactorily in practice. 



Interpretation of the Regulations 

9. The Secretary of State recognises that the interpretation of the Regulations 
is a matter for the courts and not for the Home Office or the Working Party. 
It may, however, be of assistance to courts to be aware of certain information 
which has come to the notice of the Working Party as to the practice in other 
courts on several points which may have caused difficulty. 
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(a) The Lord Chief Justice has expressed his agreement with the view that 
Regulation 6 of the Defence Certificate Regulations allows payment 
to be made, in appropriate cases, where, as a result of advice, no appeal 
is entered or application for leave to appeal made. 

(b) The question has been raised whether Regulation 3 of the Defence 
Certificate Regulations, which deals with cases in which more than one 
person is charged in the same indictment, and the same solicitor or 
counsel acts for two or more of the defendants, can be read as giving 
the court an unfettered discretion to decide whether or not to allow 
some increase to the fee determined for the first person indicted in 
respect of the second or subsequent defendants. Courts consulted by 
the Working Party have indicated that their practice is based on the 
view that the intention of the Regulation is that the court should allow 
some increase for each defendant, although the amount within the 
maxima prescribed is at discretion. 

(c) It has been suggested that the element of “waiting time” in Regulation 
4 of the Defence Certificate Regulations cannot be taken into account 
in assessing counsel’s fee where he has been assigned under section 3(3) 
of the Poor Prisoners’ Defence Act, 1930. Courts consulted by the 
Working Party have indicated that they make no distinction in principle 
between these cases and those in which counsel is acting under a defence 
certificate. 

(d) It had been reported that in one or two courts the taxing officer has 
felt unable to settle payment under a defence certificate until payment 
under a legal aid certificate granted in the same case has been determined. 
The information received on this point is that courts generally have 
not held this to be a requirement of Regulation 4(3) of the Defence 
Certificate Regulations, and that they have taken the view that which- 
ever certificate is the first to be settled for payment, the appropriate 
officer settling payment for the second should take account of what has 
already been paid. 

10. The Secretary of State wishes to take this opportunity of thanking all 
officers of courts who supplied material in answer to the questionnaire sent 
out with Home Office Circular No. 162/1960. He is confident that he can rely 
on them for similar assistance if the Working Party should later find it necessary 
to ask for any further information about the working of the legal aid scheme in 
the criminal courts. Meanwhile, he would be glad to receive, for transmission 
to the Working Party, information about any difficulties which may have been 
encountered and how they are being resolved, and about any other points 
which may be thought suitable for the Working Party’s consideration. 

11. An additional copy of this circular is enclosed for the convenience of the 
court. 

I am, Sir, 

Your obedient Servant, 

R. R. PITTAM 

The Clerk of Assize 
The Clerk of the Peace 
The Clerk to the Justices 

CRI 145/5/9 
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APPENDIX A 



Extract from an address by the Rt. Hon. Lord Parker of Waddington, 
Lord Chief Justice, to a meeting of Magistrates 



“I want to say a word or two about the grant of legal aid in cases of indictable 
offences by committing Magistrates and by Quarter Sessions. 

There are of course occasions when a prisoner can conduct his defence or 
make a plea in mitigation more effectively in person and without legal representa- 
tion. 

But such a case is of course rare. In almost every case the interests of the 
prisoner can only be safeguarded by legal representation and, as you know, 
subject to a means qualification, he is entitled to it by virtue of the Poor 
Prisoners’ Defence Act, 1930, and the Legal Aid and Advice Act, 1949. Thus a 
defence certificate may be granted by committing justices or by Quarter Sessions 
wherever it is desirable in the interests of justice that he should have legal aid 
in the preparation and conduct of his defence at the trial, which includes pro- 
ceedings on the question of the sentence to be passed or order to be made. 
Such a defence certificate entitles him to have the services of solicitor and 
counsel. There is also power at the trial for Quarter Sessions to assign him 
counsel only to conduct his defence or plea. It is, however, I think, clear from a 
reading of the statute that this latter power, to assign counsel only, is intended 
only for cases where the prisoner has never applied for a defence certificate 
at all or has applied and either has been refused or his application has been 
made too late for it to be dealt with in advance of the trial. 

Notwithstanding this, it has become the practice for some courts either 
not to deal with applications in advance or to refuse them, saying in effect 
“We can always, if it is found desirable, assign counsel only at the trial itself”. 
Indeed some Chairmen of Quarter Sessions have been going so far as to suggest 
that committing justices should exercise restraint in granting defence certificates 
leaving it to the court to decide — bearing in mind the power in the court to 
assign counsel only at the trial. It is said that this makes for economy— having 
counsel only and not solicitor and counsel. 

I am quite clear, however, that any such suggestion is quite wrong — it is 
contrary to the spirit of the Act and indeed to make use of the power to grant 
counsel only is in such circumstances ultra vires. Please do not think that I am 
directing these remarks against any of you — I do not know what your practice 
is — but I merely feel it right to state what I consider to be the proper practice. 
If the application is made to the committing justices, it is for them to exercise 
their discretion in the matter and not leave it to the trial court to decide whether 
to grant a certificate. Similarly if the application is made to the court the court 
must exercise its discretion in the matter and not leave it over to the trial, unless 
of course the application is made so late that it cannot be dealt with before the 
trial. In other words, the power to assign counsel only is to be regarded as in 
the nature of an emergency power alone. 

Further, in the exercise of discretion it must be remembered that since 
the Legal Aid and Advice Act, 1949 (section 18) if there is any doubt whether 
it is desirable in the interests of justice that a prisoner should have legal aid, 
that doubt is to be resolved in favour of the prisoner. 
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One further matter on discretion. It is sometimes said that in the case of 
prisoners who are going to plead guilty there must be but few cases where 
it is desirable in the interests of justice that he should have legal aid. With that 
I am afraid that I entirely disagree. I would myself put it the other way round 
and say that even in the case of pleas of guilty there will seldom be a case wheie 
it is not desirable in the interests of justice. Speaking for myself, I often get the 
feeling on the first day of Assizes when pleas are taken, that l am not getting 
all the help that I need in order to sentence the prisoner. I welcome a case m 
which there has been a full opportunity for solicitor and counsel target to know 
and so be able to present the prisoner's background and character. 
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APPENDIX B 



Extract from Note on the Assessment of fees for counsel under the 
Poor Prisoners’ Defence (Defence Certificate) Regulations, 1960, 
circulated to the Judges by the Rt. Hon. Lord Parker of Waddington, 
Lord Chief Justice 



As I see it there will generally be little difficulty in determining whether in any 
particular case the length, complexity or difficulty of the case, etc. justifies a 
certificate being given under Regulation 5 . The real difficulty I think is to produce 
some degree of uniformity as to what is the appropriate fee representing fair 
remuneration according to the work actually and reasonably done if such a 
certificate is granted. 



Each case must of course depend upon the exact circumstances and only the 
Judge who has tried the case is competent to determine the matter. I think, 
however, that we should all try and approach the cases with the same considera- 
tions in mind and in the hope of securing agreement on this, I am setting out 
below my general views on the matter. They are as follows : 

(T) If Juniors only are briefed on each side, then I should have thought 
that the fee payable to the Junior for the Prosecution is some guide as 
to what should be paid to the Junior for the Defence. 

(2) Equally, if Leaders and Juniors are briefed on both sides, the fee paid 
to the Leader for the Prosecution and that paid to his Junior would be 
some guide as to what should be paid to the Leader and Junior for the 
Defence. 



(3) Of course in cases under (1) and (2) above it does not follow that the fees 
of Defending Counsel should be the same as those for Prosecuting 
Counsel. They might be more or less according to the circumstances. 
In the majority of cases, however, there will probably be no reason for 
any differentiation. 

(41 A more difficult question arises when the Prosecution employs a Leader 
and a Junior and the Defence has a Junior only. In such a case it could 
and indeed has been argued that the fee payable to the Defending Junior 
should approximate to the fee which the Prosecution Junior gets by virtue 
of the two-thirds rule. I myself think that this is wrong. Assuming that 
the Leader for the Prosecution gets 250 guineas and his Junior, as a 
result of the two-thirds rule, gets 166 guineas, it would be wrong to 
give the Defending Junior 166 guineas if any competent Junior briefed 
alone for the Prosecution would have done the work for less. Equally, 
if the Leader gets 100 guineas and his Junior 66 guineas, it does not follow 
that the Defending Junior should get only 66 guineas if a competent 
Junior for the Prosecution, doing the case alone, would have got more. 

I think the proper approach is to ask oneself what a competent Junior 
briefed alone for the Prosecution would have done the work for and 
then to use that as a guide towards fixing the fee of the Junior for the 
Defence. 

(5) Another difficult case is where the Junior alone has been briefed for t ie 
’ Prosecution but the Defence is represented by a Leader and a Junior. 
In such a case it would I think be wrong to fix the Leader s fee by refer- 
ence to what has been paid to the Prosecuting Junior. Whoever has 
granted a Defence Certificate has thought that the Defence should have 
a Leader. Accordingly I think that his fee should be fixed by reference 
to what an ordinary competent Leader would have done the work for if 
he had been briefed for the Prosecution. 
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APPENDIX 2 



Average Fees paid to Counsel and Solicitors at Assizes 
and Quarter Sessions 

GUILTY PLEAS 
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APPENDIX 3 

Analysis of Brief Fees and Basic Fees paid to Defence Counsel and Solicitors at Assizes and Quarter Sessions 

GUILTY PLEAS 

(The figures shown are percentages of the total number of cases in each category) 
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APPENDIX 4 

Analysis of Brief Fees and Basic Fees paid to Defence Counsel and Solicitors at Assizes and Quarter Sessions 
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APPENDIX 5 

Trials for Murder: Fees paid to Defence Counsel and Solicitors 
GUILTY PLEAS 
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APPENDIX 6 

Ayerage Fees paid nnder a legal aid certificate 
(Bills paid during the year ended 30th September, 1361) 
I. Cases where Counsel not assigned; one defendant only 



PRELIMINARY HEARING 


Total 

paid 

(11) 


£ s. d. 
5,393 3 11 

4,159 4 4 

5,929 12 5 

4,459 6 8 

2,535 0 9 

4,682 10 2 

10,104 2 8 

2,519 4 6 

3,614 11 7 

3,339 9 10 

4,212 8 7 

1,603 14 9 


52,552 10 2 


Dis- 

bursements 

(10) 


£ s. d. 
132 8 5 

103 11 4 

149 9 5 

215 6 5 

60 12 9 

106 14 8 

439 3 6 

65 8 0 

62 6 7 

53 14 4 

124 1 7 

46 10 6 


1,559 7 6 


Average 
amount 
per Case 
(Less Dis- 
bursements) 
(9) 


£ s. d. 
19 18 7 

19 15 8 
21 12 11 
23 3 10 

20 19 4 
22 15 4 
36 17 9 
16 11 7 
22 1 3 
18 1 1 
18 6 8 
15 17 9 


<N 

04 


No. of 
Cases 

(8) 


264 

205 

267 

183 

118 

201 

262 

148 

161 

182 

223 

98 


r-i 

m 


Amount 
authorised 
(Less Dis- 
bursements) 
(7) 


£ s. d. 
5,260 15 6 

4,055 13 0 

5,780 3 0 

4,244 0 3 

2,474 8 0 

4,575 15 6 

9,664 19 2 

2,453 16 6 

3,552 5 0 

3,285 15 6 

4,088 7 0 

1,557 4 3 


oo 

ts 

m 

Os 

Os 

o’ 

VI 


SUMMARY TRIAL 


Total 

paid 

(6) 


£ s. d. 
10,339 13 6 

4,625 0 9 

5,575 6 4 

5,563 19 0 

3,823 17 3 

3,536 15 2 

4,208 12 0 

2,017 14 5 

3,034 7 11 

3,129 11 2 

4,540 12 1 

1,277 2 8 


VO 


Dis- 

bursements 

(5) 


£ s. d. 
209 10 0 

99 1 3 

150 6 8 

226 7 0 

31 7 3 

54 5 2 
63 15 10 
42 10 5 

55 8 5 
42 15 8 

156 9 5 
40 12 3 


o\ 

<N 


Average 
amount 
per Case 
(Less Dis- 
bursements) 
(4) 


£ s. d. 

16 18 3 

13 18 6 
13 2 1 
16 11 6 

17 7 11 

13 18 8 

14 7 10 
11 8 4 
14 17 11 

11 17 5 
13 10 8 

12 4 10 


14 10 9 


No. of 
Cases 

(3) 


599 

325 

414 

322 

218 

250 

288 

173 

200 

260 

324 

101 


3474 ! 
1 


Amount 
authorised 
(Less Dis- 
bursements) 
(2) 


£ s. d. 
10,130 3 6 

4,525 19 6 

5,424 19 8 

5,337 12 0 

3,792 10 0 

3,482 10 0 

4,144 16 2 

1,975 4 0 

2,978 19 6 

3,086 15 6 

4,384 2 8 

1,236 10 5 


50,500 2 11 
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(1) 


AREA No. 1 
AREA No. 2 1 
AREA No. 3 | 

AREA No. 4 
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AREA No. 9 
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AREA No. 11 
AREA No. 12 


TOTALS 
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APPENDIX 6 ( Continued ) 

Average Fees paid under a legal aid certificate 
(Bills paid during the year ended 30th September, 1961) 

II. Cases where Counsel not assigned; more than one defendant 





Total 

paid 

(11) 


£ s. d. 
1,297 6 1 

710 5 0 

457 6 7 

789 17 10 

230 1 4 

383 15 4 

2,416 2 4 

576 4 6 

416 2 9 

237 4 0 

963 5 7 

259 10 10 


8,737 2 2 


PRELIMINARY HEARING 


Dis- 
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(10) 


£ s. d. 
22 19 7 

8 6 6 

17 4 1 

37 0 0 

2 16 4 
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8 5 0 
1 14 6 
1 17 0 
14 10 0 
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o 

CT\ 

rt 


Average 
amount 
per Case 
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bursements) 
(9) 


£ s. d. 
27 14 0 

24 4 L 
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20 18 11 


32 16 9 j 
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3a o 

O rt 

H a 
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amount 
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21 15 10 

30 6 8 
23 3 6 : 

22 19 1 
22 6 7 
20 3 7 
20 6 9 
16 3 8 

18 5 1 

19 6 10 ; 

20 11 10 
18 9 8 


C'l 


No. of 
Cases 

(3) 


00 CN 7“* <N tH CO . — 1 rH 
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£ s. d. 
1,765 1 6 

697 13 6 
254 19 0 
619 14 4 
424 5 6 
262 6 6 
610 2 0 
226 11 0 
328 12 5 
328 16 6 
556 0 7 
36 19 3 j 
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CS 

\o 
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APPENDIX 6 ( Continued ) 

Average Fees paid under a legal aid certificate 
(Bills paid during the year ended 30th September, 1961) 
in. Cases where Counsel assigned 

PRELIMINARY HEARING 



PAYMENTS TO COUNSEL 


No. of 
Cases 

(8) 


| ro m *-« 


52 


Amount 

authorised 

(7) 


£ s. d. 
414 6 6 

198 6 0 

144 3 0 

380 10 0 

84 2 0 

158 0 0 

268 3 6 

98 2 0 

101 14 0 
362 4 0 
315 0 0 


o 

s 

of 


PAYMENTS TO SOLICITORS 


Total 

paid 

(6) 


£ s. d. 
615 12 11 

182 5 9 

167 4 4 

419 7 6 

135 5 6 

255 8 6 

367 10 8 

127 10 0 

146 11 0 
502 2 0 
315 0 0 


3,233 18 2 


Disbursements 

(5) 


£ s. d. 
10 3 9 

14 15 9 

22 6 10 

43 3 6 

4 0 6 

3 8 6 

1 18 8 

12 0 
26 19 6 
52 0 0 


o 

CT\ 

r- 


Average Amount! 
per Case (Less 1 
Disbursements) 

(4) 


£ s. d. 
46 11 6 

41 17 6 

36 4 4 

62 14 0 
131 5 0 

50 8 0 
52 4 7 

63 15 0 

48 13 0 
95 0 6 
263 0 0 


59 17 10 
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Cases 

(3) 


fOTj-TfV£>T-l«Ot'-C>l j m m r-l 


V) 
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authorised 
(Less Dis- 
bursements) 
(2) 


£ s. d. 
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167 10 0 

144 17 6 
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365 12 0 
127 10 0 
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475 2 6 
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z 6 teo'e 
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APPENDIX 7 

Analysis of Basic Fees paid during the year ended 30th September, 1961, 
to Solicitors assigned nnder a legal aid certificate 

(1) SUMMARY TRIAL 
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(C.12) 

1 

3 

3 

4 
3 
3 
3 
6 

5 
5 
5 
5 


m 


! No. of 
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APPENDIX 7 ( Continued ) 

Analysis of Basic Fees paid dining the year ended 30th September, 1961, 
to Solicitors assigned under a legal aid certificate 

(2) PRELIMINARY HEARING (Counsel not assigned) 





TOTAL 

(12) 


310 
234 
287 
203 
128 
212 
289 
171 
| 174 
195 
261 
110 


2574 


[ Basic Fee 


Over 45 gns. ! 
(11) , 


%of 

Total 

(C.12) 

1 

1 

3 

2 

1 
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1 
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5 

1 




No. of 
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2 

3 

7 1 

5 j 
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19 

2 

3 

6 

14 

1 


69 


1 Basic Fee 


Over 20 gns. 
to and 
including 1 
45 gns. 

(10) 


%of 
Total 
(C.12) ; 

16 

20 

21 

30 

27 
24 
23 
16 

28 
17 
11 
14 


20 | 


No. of 
Cases 

51 
46 ! 
60 
60 
35 
50 
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28 
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33 
29 
15 


523 J 

! 


1 Basic Fee 


Over 15 gns. 
to and 
including 
20 gns. 

(9) 


! %of 
Total 
(C.12) j 

19 i 
17 
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18 
19 
14 
19 
14 
16 
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oo 


No. of 
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58 

41 

58 

44 

28 

38 

55 

24 

33 

27 

41 

18 i 
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16 

19 

17 

15 
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13 
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21 
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(C.12) 

1 

3 1 
1 
1 
2 
2 
2 
4 
1 
2 
2 
4 


C'l 


No. of 
Cases 

3 

8 

3 ; 
2 : 
2 

4 
6 
6 
1 
4 
6 
4 


49 


I Basic Fee 


6 gns. 

and 

under 

(2) 


%of 

Total 
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Analysis of Appeals made to The Law Society under paragraph 7 of The Legal Aid in 
Magistrates Courts (Criminal Proceedings) Scheme, 1960 
(14th March, 1960 to 31st December, 1961) 




37 



Printed image digitised by the University of Southampton Library Digitisation Unit 



APPENDIX 9 



Suggested Notes for the Guidance of Panel Solicitors 

1. Application for Payment of Costs 

Payments of costs in respect of work done by solicitors and counsel under 
a defence certificate granted pursuant to section 1 of the Poor Prisoners’ Defence 
Act, 1930; or an appeal aid certificate granted pursuant to the Summary Juris- 
diction (Appeals) Act, 1933 ; or pursuant to legal aid granted by virtue of section 
10 of the Criminal Appeal Act, 1907, is made out of local funds subject to repay- 
ment to the council of the county or county borough concerned by the Secretary 
of State in accordance with arrangements made by him with the approval of the 
Treasury — section 23 of the Legal Aid and Advice Act, 1949. 

Payment of such costs is authorised after taxation by the following taxing 
officers : 

(i) Defence certificate (assizes) — clerk of assize. 

(ii) Defence certificate (quarter sessions) and appeal aid certificate — 
clerk of the peace. 

(iii) Court of Criminal Appeal — The Registrar of that court. 

2. Information and Documents Required on Application 

(1) A solicitor applying for taxation of costs in the above cases should lodge 
with the appropriate taxing officer: 

(i) a bill of costs setting out: 

(a) a summary in narrative form of the work done; 

( b ) a basic fee for conducting the defence within the scale prescribed 
by the relevant Regulations; 

( c ) additional fees, within the scale prescribed by Regulation, for 
attendance at court on every day on which an adjourned hearing 
takes place ; 

( d ) where two or more persons jointly charged are represented, an 
additional fee for such work within the proportion prescribed by 
Regulation ; 

(e) a fee for work done in accordance with the Regulations, and 
within the scale prescribed, in giving notice of appeal; or of applica- 
tion for leave to appeal; or applying for a case to be stated; 

(f) disbursements, travelling and other out-of-pocket expenses actually 
and reasonably incurred; 

(ii) counsel’s endorsed brief, and counsel’s fee note, if any; 

(iii) where appropriate, a statement in support of application for a certifi- 
cate referred to in Notes (1) and (2) below; 

(iv) vouchers or receipts for out-of-pocket expenses incurred or paid. 

(2) The Regulations governing the taxation or assessment of costs in respect 
of legal aid granted under the provisions of the above Acts are as follows : 

(a) the Poor Prisoners’ Defence (Defence Certificate) Regulations, 1960 
— S.I. No. 260. 

( b ) The Appeal Aid Certificate Rules, 1960 — S.I. No. 258. 

(c) The Criminal Appeal (Fees and Expenses) Regulations, 1960 — 
S.I. No. 259. 
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Note: (1) Regulation 5 of the Poor Prisoners’ Defence (Defence Certificate) 
Regulations, Rule 6 of the Appeal Aid Certificate Rules and Regulation 
8 of the Criminal Appeal (Fees and Expenses) Regulations, provide 
that where the sums payable by virtue of the Regulations would not 
provide fair remuneration, the court may certify accordingly and such 
fees in respect of the work to which the certificate relates shall be 
allowed as represent fair remuneration according to the work actually 
and reasonably done. Where application is made for a certificate, 
that but for the provisions of the above mentioned Regulation or Rule, 
the sums otherwise payable would not provide fair remuneration, 
a fee regarded as fair remuneration for the work actually and reason- 
ably done should be included in the bill in lieu of that ordinarily 
prescribed by the Regulations. 

(2) Where application is made for a certificate under the Regulations 
or Rules referred to in Note (1) above, the bill should include a nar- 
rative, or be supplemented by a separate statement, setting out all 
relevant circumstances and the grounds upon which application for the 
certificate is made, in relation to the whole or to any part of the work 
for which a fee in excess of the maximum prescribed by the scales is 
regarded as appropriate. 

(3) Where costs for work done in the same case under a legal aid 
certificate have already been determined, details of the work for which 
payment has been made, and the amount allowed therefor, shall be 
provided for the taxing officer. 

3. The Basis of Assessment of Costs 

The sums payable to a solicitor or counsel will take into account all the 
relevant circumstances including the nature, importance, complexity and 
difficulty of the work and the time involved (including travelling time) and 
time spent at court on any day waiting for the case to be heard if the case was 
in the day’s List, and shall allow such amounts as appear to the taxing officer 
to represent fair remuneration for the work actually and reasonably done. 
No sum will be allowed in respect of any conference, consultation, attendance 
or visit unless the taxing officer is satisfied that it was reasonably necessary, 
and in taxing and assessing the sums to be paid to solicitor or counsel, the 
taxing officer will take into account any payment already made in the same case 
under a legal aid certificate. 

4. Scale of Fees 

If it appears to the taxing officer in taxing or assessing costs that the scales of 
fees referred to in paragraph 2(2) above or any part of them, would, not provide 
fair remuneration according to the work actually and reasonably done, he may 
certify accordingly and, where he so certifies any limitation contained therein 
on the amount of any fee payable shall not apply. 

5. Taxation of Costs 

It is considered that to give effect to the principle enacted, in section 21 of the 
Legal Aid and Advice Act, 1949, that “fair remuneration according to the 
work actually and reasonably done” should be allowed, a defending solicitor 
should, in appropriate cases, attend the taxation of his costs, as is the practice 
in civil cases, in order to attempt to justify the amount charged in the bill and to 
assist the taxing officer in arriving at a fair result. There may be cases, for example, 
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where only the minimum fee is charged, where attendance at the taxation 
will not be necessary, but generally it is thought that the attendance of the 
defending solicitor at the taxation will be necessary. 

m.. 

6. Where a solicitor or counsel is dissatisfied with the amount allowed on 
taxation, or where the taxing officer rejects an application for a certificate 
that the sums ordinarily permitted by the Rules or Regulations would not 
provide fair remuneration, representations may be made to the presiding Judge 
against the taxing officer’s assessment or decision. No such right of review 
exists, however, in respect of costs assessed or taxed by the Registrar of the 
Court of Criminal Appeal. 

7. A precedent for a bill of costs for the more complex and difficult type of 
case, and a specimen form of bill for use in the simple straightforward type of 
case are appended. 
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APPENDIX 10 



[COURT] 

PRECEDENT FOR A BILL OF COSTS 

R. v 

(DEFENCE CERTIFICATE DATED ) 

Taxed 

Off Date Item No. in 
£ s. d. Regulations Item 

1(1) (a) Instructions to Dbfend 

Instructions to defend accused. Perusing 
and considering indictment and deposi- 
tions, folios (engaged hours). 

Attending accused at and taking 

proof of evidence (engaged hours). 

( b ) Witnesses 

Attending witnesses and taking proofs of 

evidence as follows: Mr 

at (engaged hours). 



Attendances upon and correspondence 

with Mr 

(expert witness) and arranging for him to 
qualify to give evidence on behalf of 
accused. Perusing and considering his 

report (engaged hours). 

Visit to locus (engaged hours); 

instructing surveyor/photographer to pre- 
pare plans/photographs. 

(c) Preparation for Trial, Etc. 

Perusing and considering correspondence, 
accounts, statements, police reports, plans, 

photographs, etc., (engaged hours). 

Attendances upon Director of Public 
Prosecutions/or prosecuting solicitor 
[Number, time spent, and details.] 
Drawing instructions to counsel to advise; 
attending him with papers; perusing and 
considering opinion of counsel. 

General instructions for trial. 

[Include summary of other work done, for 
example, other attendances; enquiries and 
efforts to trace witnesses; enquiries as to 
evidence available for the defence ; applica- 
tions to Court, etc., and instructions to 
counsel for such applications. Specify any 
special circumstances, importance, com- 
plexity or difficulty of work — see Regula- 
tion 4(1)]; considering law, facts and 
evidence; general care and attention in 
preparation of defence. . 
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Item 

Drawing brief to counsel to attend hearing 

on behalf of accused, folios 

Drawing proofs of evidence of accused 

and witnesses, folios 

Fair copy for counsel. Copy documents to 
accompany (specify these). 

Attending counsel with brief and papers. 
Attending conference/consultation, with 
counsel [engaged (with travelling time) 
hours]. 

Copy documents for Court. 

Arranging for attendance of accused and 
witnesses at trial. [Attendances to obtain 
issue of subpoenaes and service.] 

( d ) Trial 

Attending trial on first day at 

(engaged hours). 

(<?) Taxation of Costs and 
Miscellaneous 

Letters (number), attendances upon the 
telephone, messages, etc. 

Attending taxation of costs, vouching dis- 
bursements and obtaining authority for 
payment. 

Note: a gross sum charge under Regulation 1(1), as affected 
by Regulation 5, if applicable, should be inserted to 
cover the items narrated above. 

1(2) if) Adjourned Hearing 

Attending adjourned hearing on 
(engaged hours). 

3 ig ) Additional Charges for Work 

on Behalf of 2nd Accused 
Additional charge for prepara- 
tion and conduct of defence of 
second accused charged in the 
same indictment [here indicate 
any additional work done on 
behalf of the second accused and 
not included under Item 1(1)] — 
see note below. 

Additional charge for attending 
Court on second and subsequent 
days of trial on behalf of second 
accused. 
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Item 

[Note: Subject to the provisions 
of Regulation 5, the addi- 
tional charges under this 
item shall not exceed 40 % 
of the amount which 
would be payable but for 
the increase.] 

(Ii) Additional Charges for 
Work on Behalf of 3rd or 
More Accused 

Additional charge for preparation 
and conduct of defence on behalf 
of persons other than those 
charged first or second in the 
indictment [here include details 
of any additional work done on 
behalf of such accused not 
otherwise included in the bill.] 
— see note below. 

Additional charge for attending 
Court on the second and sub- 
sequent days of the trial on 
behalf of persons other than 
those charged first or second in 
the indictment. 

[Note: Subject to the provisions 
of Regulation 5, the 
additional charges shall 
not exceed 20% of the 
amount which would be 
payable but for the in- 
crease.] 

6 Appeal 

Attendances upon accused and 
advising him as to appeal; 
Drawing instructions to counsel 
to advise in connection with 
appeal and attending him there- 
with. Copy documents for coun- 
sel. Perusing and considering 
counsel’s opinion; attendances 
upon and correspondence with 
appellant; arranging for Notice 
of Appeal/or of Application for 
Leave to Appeal to be com- 
pleted, and lodged; attendances 
upon and correspondence with 
the Registrar of the Court of 
Criminal Appeal. 
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Taxed 

Off 

£ s. d. 



Item No. in 
Date Regulations 



Item 



£ s. d. 



1(3) (a) (i) Disbursements 

[Short details of journeys in 
respect of which travelling 
expenses are claimed.] 

1(3) ( b ) [Details of other out-of-pocket 

expenses.] 

Notes: 1. Preparation of this bill should be based upon the items prescribed 
by the Poor Prisoners’ Defence (Defence Certificate) Regulations, 1960. 

2. Attention is drawn to the “Notes for the Guidance of Parrel 
Solicitors”, circulated for the assistance of solicitors in the preparation 
and taxation of bills of costs for defence certificate cases. 

3. Disbursements should be supported on the taxation of the bill by 
receipts or vouchers for payments made. 

4. The solicitor should include in the charges column his assessment 
of the value of the work done, within the figures prescribed by the 
Regulations, unless it is a case in which in relation to the whole or to 
any one item of the bill, the provisions of Regulation 5 apply; in such 
cases a fee in excess of the maximum prescribed, and assessed to repre- 
sent “fair remuneration according to the work actually and reasonably 
done” should be included. 
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APPENDIX 11 



SPECIMEN BILL OF COSTS (SHORTENED FORM) 

Court 

POOR PRISONERS’ DEFENCE ACT, 1930 

Regina v 

(Defence Certificate dated ) 

Date of Trial : 

Regulation No. Item 

1(1) [Summary in narrative form of work done in 

preparation of defence. Attending first day of 
trial.] 

1(2) Attending adjourned hearing. 

3 (i) Additional fee for person charged second in 

indictment. 

(ii) Additional fee for person other than persons 
charged first or second in indictment. 

6 [Summary in narrative form of work done in con- 

nection with appeal, or application for leave to 
appeal.] 

1(3) (a) Travelling expenses £ s. d. 

( b ) Other disbursements (specify) £ s. d. 



Total 



Solicitors for Defence: 
Counsel: 



/ 



t: 
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£ s. d. 
£ s. d. 

£ s. d. 
£ s. d. 
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